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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
BRIAN LEE CHANCE,
Defendant-Appellant.

NO. 45398
Ada County Case No.
CR-2016-7920

RESPONDENT'S BRIEF

Issue
Has Chance failed to establish that the district court abused its discretion, either by
imposing a unified sentence of eight years, with two years fixed, upon his guilty plea to failure to
register as a sex offender, or by relinquishing jurisdiction?

Chance Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Chance pled guilty to failure to register as a sex offender, and the district court imposed a
unified sentence of eight years, with two years fixed, and retained jurisdiction. (R., pp.86-89.)
Following the period of retained jurisdiction, the district court relinquished jurisdiction and
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executed Chance’s underlying sentence. (R., pp.93-95.) Chance filed a notice of appeal timely
from the district court’s order relinquishing jurisdiction. (R., pp.96-98.)
Chance asserts his sentence is excessive because “he was struggling with a lot of issues,”
has family support, and expressed remorse. (Appellant’s brief, pp.3-6.) The record supports the
sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for failure to register as a sex offender is 10 years. I.C. §
18-8311. The district court imposed a unified sentence of eight years, with two years fixed,
which falls within the statutory guidelines. (R., pp.86-89.) Furthermore, Chance’s sentence is
appropriate based on his criminal record and the nature of the offense.
Chance’s criminal history includes multiple juvenile adjudications, including
adjudications for tobacco violation, possession of drug paraphernalia, malicious injury to
property, petit theft, grand theft, forgery, two adjudications for fraud-use financial transaction
card, and three adjudications for battery.

(PSI, pp.5-9. 1)

Chance’s adult criminal history

includes misdemeanor convictions for driving a vehicle without the owner’s consent (amended
from grand theft), malicious injury to property, trespass, possession of drug paraphernalia,
invalid driver’s license, battery, disturbing the peace (amended from aggravated assault with a
deadly weapon), five counts of petit theft, three counts of driving without privileges, five counts
of fraud-insufficient funds check (two counts amended from felony fraud-insufficient funds
check), and two counts of failure to provide insurance. (PSI, pp.8-17.) Chance also has two
felony convictions for attempt to elude officer and rape-female under age 18. (PSI, p.11.)
Chance asserts “that he was struggling with a lot of issues” and that it was these issues
that caused him to “miss[] … by a day” the deadline for reporting his address to the sex offender
registry. (PSI, p.5; Appellant’s brief, p.5.) However, the investigating officer determined that
Chance had not merely failed register; instead, he provided an address that did not exist and then
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Citations to the page numbers of the PSI correspond with the page numbers of the electronic
file “Chance 45398 psi.pdf.”
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lived at a different address for over two months before he was arrested. (PSI, p.4.) While
Chance has family support and claims he is remorseful, these factors do not explain or excuse his
failure to abide by the terms of the sex offender registry.
At sentencing, the district court articulated the correct legal standards applicable to its
decision and also set forth its reasons for imposing Chance’s sentence. (3/22/17 Tr., p.23, L.1 –
p.25, L.21.) The state submits that Chance has failed to establish an abuse of discretion, for
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, which
the state adopts as its argument on appeal. (Appendix A.)
Chance next asserts that the district court abused its discretion by relinquishing
jurisdiction in light of his completion of the pre-release program, completion of various
certifications, and his work as a janitor. (Appellant’s brief, pp.6-7.) Chance has failed to
establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision to place a defendant on probation or whether, instead, to relinquish jurisdiction over the
defendant is a matter within the sound discretion of the district court and will not be overturned
on appeal absent an abuse of that discretion. State v. Hansen, 154 Idaho 882, 889, 303 P.3d 241,
248 (Ct. App. 2013) (citing State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v.
Lee, 117 Idaho 203, 205–06, 786 P.2d 594, 596–97 (Ct.App.1990)). A court's decision to
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be inappropriate under
I.C. § 19-2521. State v. Brunet, 155 Idaho 724, 729, 316 P.3d 640, 645 (2013); Hansen, 154
Idaho at 889, 303 P.3d at 248 (citing State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292
(2001)).
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Chance has demonstrated through his conduct that he is an unacceptable candidate for
community supervision.

Despite his history of criminal offending, his misconduct while

incarcerated, and his failure to take responsibility for his actions, the district court granted
Chance the opportunity to participate in the retained jurisdiction program, informing him:
Mr. Chance, the only thing I could suggest to you is that you pay close
attention, that you approach this rider not with the attitude of how to get over it or
get by, but how to internalize every lesson that they have to offer you. If you do
that and you are successful, I will put you on probation. If you don’t do that, I’m
going to relinquish jurisdiction. It’s a fairly simple equation.
(3/22/17 Tr., p.25, Ls.13-21.)
The district court’s decision to relinquish jurisdiction was appropriate in light of
Chance’s behavior throughout his period of retained jurisdiction. Chance clearly demonstrated
that he was neither a suitable candidate for the rider program—due to his lack of amenability to
the programming and poor attitude toward staff and other offenders—nor a viable candidate for
community supervision, in light of his violations of rules and expectations of the rider program.
(PSI, pp.711-14.)

At the rider review hearing, the district court set forth its reasons for

relinquishing jurisdiction, stating, “I don’t have any confidence that you can abide by the
conditions of probation given what you’ve demonstrated up to this point.” (8/30/17 Tr., p.41,
Ls.19-21.) The state submits that Chance has failed to establish that the district court abused its
discretion by relinquishing jurisdiction, for reasons more fully set forth in the attached excerpt of
the rider review hearing transcript which the state adopts as its argument on appeal. (8/30/17 Tr.,
p.40, L.10 – p.42, L.10 (Appendix B).)
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Conclusion
The state respectfully requests this Court to affirm Chance’s conviction and sentence and
the district court’s order relinquishing jurisdiction.

DATED this 12th day of March, 2018.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 12th day of March, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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21
phone calls from my stepmom asking me about that.
Just, you know, to give me that reminder and make
sure that I'm doing what I need to.
You know, I developed that support
system, you know, that I didn't have years ago. I
thought I could handle the world on my own. And I
realize as I've gotten older -- I'm 32 now -- I
feel like I'm going on 80. You know, I can't -- I
have issues breathing, walking, you know, and I'm
still dealing with these cases.
And, Your Honor, I don't -- I can
understand if I was out robbing places and hurting
people and stuff like that; send me to prison, you
know. I've made -- like I said, I don't want to
minimize it, but I made an error in my time frame
judgment. I personally don't want to go to prison
for something like that. I've got family to take
care of, I've got my own health to take care of.
I know from experience I won't get the treatment
in prison that I need. I've seen guys straight up
die in prison because they didn't get the
treatment they needed and I don't wan t to be one
of those guys. I don't want my kids to turn
around and not have their dad. I don't want to
have my family lose a son, a brother, an uncle
23
THE COURT: Mr. Chance, based upon your plea
of guilty, I'm going to find you guilty of failure
to register as a sex offender and I'll impose a
judgment of conviction.
As I listened to you describe the
circumstances that you have faced and what it
appears to me you believe led you to the place you
are right now, I had a difficult time hearing you
as something other than a victim, that -- you
talked about needing friends to remind you of your
responsibilities. And there is an underlying
suggestion that if they don't remind you, that
it's their fault and not yours.
I heard you talk a lot about the reason
this happened was about your health issues and
your divorce and you losing your house. And none
of those things will send you to prison, but
failing to register as a sex offender will.
The prosecutor made the point that it's
his opinion that you are a scofflaw. I think that
that that suggests an opinion that you haven't
taken your responsibilities with respect to the
criminal justice system terribly seriously. And
that is sort of borne out by the fact that you
come here on a felony sentencing after your

10/25/201 7 04:07:56 PM
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because I can't get the treatment that I need.
And I've been looking into other
hospitals and stuff like that to get appointments
set up. I've got one set up to get my lungs
checked out. I've also checked into some places
to work on my thinking errors. I'm trying to fix
these issues on my own as well as asking for help
and support from the community. You know, I think
I have at least a good start on my plan to be
successful and make sure I don't reoffend and do
these same -- make these same mistakes again.
And I ask you to give me a chance on
probation, Your Honor. Give it lo me for my
family, to take care of my health and give me a
chance to continue with my progress that I have
made and show that I have learned from mistakes
that I've made and continue forward.
And I just ask that you give me a
chance on probation.
THE COURT: Anything else?
THE DEFENDANT: No.
THE COURT: Thank you. Is there any legal
cause why judgment can't be entered?
MR. STELLMON: No, sir.
MR DEANGELO: No, Your Honor.
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history with the criminal justice system and you
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apparently don't take it seriously enough to turn
off your cell phone.
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Now, I'm not considering the fact that
your phone went off as any part of the sentence,
but it does tend to lend credibility to the
prosecutor's opinion that you don't really take
this very seriously. You sort of bank on the
concept that you're going to be forgiven for your
mistakes rather than figure out how not to make
them in the first place.
I tend to agree that at this point,
despite the record, which is, frankly, horrible,
that under these circumstances the offense does
not merit prison immediately. I also agree with
the State that I don't have any confidence that
you can succeed on probation at this point. You
tell me all of the things that you're thinking
about doing, but you've not said anything about
anything that you've actually done. When you tell
me that you've checked into places to help you
with your thinking errors, what I hear is you have
avoided actually taking action on a problem that
you claim to recognize until you come to your
sentencing on it. That's not the sort of

Kim Madsen, Official Court Reporter, Boise, Idaho
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25
responsive behavior that suggests to me that you
are going to be a likely success on probation.
So I'm going to impose a judgment of
conviction after considering all of the Toohill
factors and in an exercise of discretion I'm going
to impose a judgment of conviction and an
aggregate term of eight years consisting of two
years fixed followed by six years indeterminate.
I will retain jurisdiction for the first 365 days.
I'll reserve the issue of public defender
reimbursement until the rider review and make a
determination at that point what is appropriate.
Mr. Chance, the only thing I could
suggest to you is that you pay close attention,
that you approach this rider not with the attitude
of how to get over it or get by, but how to
internalize every lesson that they have to offer
you. If you do that and you are successful, I
will put you on probation. If you don't do that,
I'm going to relinquish jurisdiction. It's a
fairly simple equation.
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Do you have any questions about what
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MR. STELLMON: Your Honor, I stipulated to
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THE DEFENDANT: No, Your Honor.
THE COURT: All right. Mr. Chance, you have
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that.
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THE COURT: So credit for time served from
· · what was the other date? July 14th •. no.
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MR. DEANGELO: He bonded out on this case on
July 14th.
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THE COURT: And then he was rearre sted.
MR. DEANGELO: On another case that's part
of •• that's going to be dismissed on September
25th, 2016. And I believe he bonded out March
6th, 2017. That was in our plea agreement that he
would be given credit for that time. I know
that's unusual, but that was part of the plea
agreement. I'd ask the Court to follow that.
THE COURT: I'll follow that part of the
plea agreement. I'll make that note.
MR. DEANGELO: Thank you, Judge.
THE COURT: I also will incorporate the
letters in the presentence investigation.
MR. DEANGELO: Thank you, Judge.
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judgment is made and entered. You have the right
to be represented by an attorney in pursuing that
appeal. If you cannot afford an attorney, one
will be appointed for you at public expense. And
also the payment of costs will be at public
expense. You're remanded to the custody of the
sheriff to be turned over to the Department of
Correction for execution of your sentence.
Mr. DeAngelo?
MR. DEANGELO: Your Honor, since we have an
unusual credit for time served agreement in this
case, I just want to •• I forgot to put that on
the record in my argument in that it's my
understanding that on this case we were going to
give credit from the time of arrest until July
14th when he bonded out on this case. He was then
rearrested on September 25th.
THE COURT: On a different case?
MR. DEANGELO: Correct.
THE COURT: And your arguing that he should
be given credit for that?
MR. DEANGELO: That is our plea agreement,
Your Honor.
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the right to appeal this judgment. You have 42
days in which to take that appeal from the date
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BOISE, IDAHO, AUGUST 30, 2017
THE COURT: Take up State of Idaho versus
Brian Chance, case CRFE-2016-7920. Mr. Chance
appears in custody represented by Mr. DeAngelo.
The State's represented by Mr. Hunt. I'll note
for the record that a sentencing hearing took
place March 22nd of 2017 following the defendant's
guilty plea on January 25th to failure to register
as a sex offender and the preparation of the
presentence investigation.
After considering the PSI and arguments
of counsel and the statement the defendant wished
to make, the Court imposed a sentence of eight
years consisting of two years fixed followed by
six years indeterminate and retained jurisdiction.
The defendant was placed in the rider
program and returns to court today with a
recommendation from the staff at that program that
sentence be imposed.
Have both parties received an addendum
to the presentence investigation and had
sufficient time to review that?
MR. HUNT: Yes, Your Honor.
MR. DEANGELO: Yes, Your Honor.

Kim Madsen, Official Court Repo,ter, Boise, Idaho
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program.
As I sit here today, if I was still up
there right now, I would have been program
complete today. I would have been coming before
you with a recommendation for probation instead of
relinquishment.
Your Honor, I ask that you give me an
opportunity to prove to you and my family and even
to myself that I can still go home and be there as
a father, as a husband, as a son and be there for
my family and do right, but also do the program,
continue the programming.
I brought up to my attorney I've been
talking to my family. We've been trying to get it
set up to continue my T4C class, to get into the
parenting class. That's one class I actually
asked when I got to RDU. I said to them, I said,
if I'm going to Cottonwood, do you guys still have
the fathers class, the parenting class, and they
said yeah. I said I want in that class. I've
heard great things about it. I want things to
learn. You know, I want to take every opportunity
to learn what I need to do and change my life.
I've spent too much of my life locked
up. I've spent too much of my life making poor
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decisions. I'm not going to •• I'm not going to
say I'm going to be perfect, Your Honor. I'm
never going to be perfect. But I ask you to give
me an opportunity to show you that, yes, that I
didn't just leave my classes and throw everything
I was learning out the door. No. I use those
tools every day. I sit back. I listen to
conversations. I listen to and watch situations
that happen day in and day out. And I recognize
the choices that I would have made before and the
choices that I have in front of me and I can
understand now that those skills that I didn't pay
attention to over the years and the things that I
didn't listen to and maybe was a little too
stubborn to listen to, I've got those now. And I
see that I have a choice. I have the ability and
the tools to do right, to make right choices. And
I'd just ask that you give me that opportunity,
Your Honor.
And if I may, there's a little story
that I came across when I did my rider. It's a
little five-chapter story.
It says, Chapter One: I was walking
down the street and I fell into this big hole. It
wasn't my fault. It was dark and scary and it
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took me a long time to get out.
Chapter Two: I was walking down the
same street and I fell into a big hole. It was
still dark and scary, but it was familiar so I
knew how to get out of there quickly.
Chapter Three: I was walking down the
street and I saw the big hole. I chose to jump in
and get out quickly.
Chapter Four: I was walking down the
street and I saw a big hole. I chose to walk
around it.
Chapter Five, I walked on a different
street. That's •• one thing that hit me hard is
I've chosen to walk down a different street, Your
Honor. I recognized the things that I did wrong
and I noticed that I slowly over the course of the
last few months ·· yeah, it's been months, but
I've recognized that now instead of going around
and keep doing the same things over and over and
expecting different results, chose a different
way, make different choices, take a different
street.
And that's what I've been doing. I've
been trying to make things better with my wife.
I've been trying to be there for my family. I'm
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just trying to be a grown adult, Your Honor. I'm
not a kid anymore. It's time to grow up and I'm
ready to go home and do that. I'm tired. I just
-- I ask you to give me that opportunity, please.
THE COURT: Thank you.
Is there any legal cause why judgment
can't be entered?
MR. HUNT: No, Your Honor.
MR. DEANGELO: No, Your Honor.
THE COURT: Mr. Chance, the purpose of the
retained jurisdiction program is to provide the
Court with an evaluation of your performance and
it gives judges an opportunity to make decisions
regarding what they believe is the likelihood that
you will abide by conditions of probation. It is,
in fact, an opportunity to avoid prison.
So to the extent that you've asked me a
number of times to give you an opportunity, that
is exactly what I did when I sent you to the
retained jurisdiction program. Your performance
during that program is entirely consistent with
how you dealt with life up to that point and the
opportunity that you had was to show me that you
were willing to do something different at that
point.

Kim Madsen, Official Court Reporter, Boise, Idaho

STATE vs BRIAN CHANCE

1

2

3
4

s
6
7
8

9
10
11

12
13
14

15
16

17
18

19
20

21
22

23
24
25

CRFE-2016 7920

41
The number of DORs is consistent with

that •• during that time frame with the 52 DORs
that you received when you were in prison from
2008 to 2013. You have consistently had a problem
with staff, with authority. You have consistently
projected an attitude that you will do the program
your way and not theirs. And there is nothing
about how you performed during the retained
jurisdiction program that suggests to me that you
have internalized any of the tools that were
offered to you.
I appreciate that you come in and
profess this profound awakening that you have
experienced since you received the report that
there was going to be recommendation for
relinquishment. But, frankly, what you're telling
me is completely inconsistent with what you have
shown.
I don't have any confidence that you
can abide by the conditions of probation given
what you've demonstrated up to this point. And,
in fact, I have great confidence that you will not
abide by the conditions of probation, that you
will find ways to minimize your behavior and
rationa lize why certain rules don't apply to you.
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Based upon the report of the
jurisdictional review committee, I am going to
relinquish jurisdiction in your case and commit
you to the Department of Correction for service of
the sentence that was imposed in March of this
year which consisted of two years fixed followed
by six years indeterminate. You'll be remanded to
the custody of the sheriff to be turned over to
the Department of Correction for execution of the
sentence.
Mr. Chance, you have the right to
appeal this judgment. You have 42 days in which
to take the appeal from the date that judgment is
made and entered. You have the right to be
represented by an attorney in pursuing that
appeal. If you cannot afford an attorney, one
will be appointed for you at you public expense.
Also, the payment of costs will be at public
expense.
Good luck, Mr. Chance. If you do
really want to change your way, you can
demonstrate that to the board of parole.
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I, KIM I. MADSEN, Official Court
Reporter, County of Ada, State of Idaho, hereby
certify:
That I am the reporter who took the
proceedings had in the above-entitled action in
machine shorthand and thereafter the same was
reduced into typewriting under my direct
supervision; and
That the foregoing transcript contains
a full, true, and accurate record of the
proceedings had in the above and foregoing cause,
which was heard at Boise, Idaho.
IN WITNESS WHEREOF, I have hereunto set
my hand this_ day of
, 2017.
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